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PER CURIAM.

Defendant was charged with felonious assault, MCL 750.82; MSA 28.277, and unlawfully
driving away an automobile, MCL 750.413; MSA 28.645. Following a jury trid, defendant was
convicted of unlawfully driving away an automobile. The trid court sentenced defendant to a term of
eighteen months' to five years imprisonment. Defendant gppedls as of right. We affirm.

Defendant firgt argues that the trid court erred in dlowing him to dismiss his counsd and present
his own closing argument. In gauging whether a defendant should be dlowed to dismiss his counsd and
proceed pro se, the trid court must determine (1) that the defendant’s request is unequivocd;
(2) whether the defendant is assarting his right knowingly, inteligently, and voluntarily; and (3) that
granting the defendant’ s request will not disrupt, unduly inconvenience, and burden the court. People v
Dennany, 445 Mich 412, 432; 519 NW2d 128 (1994) (Griffin, J.), quoting People v Anderson, 398
Mich 361, 367-368; 247 NW2d 857 (1976). Pursuant to MCR 6.005(D), before alowing a
defendant to represent himsdf, a court must firgt (1) advise the defendant of the charge, the maximum
possible prison sentence, any mandatory minimum sentence, and the risk involved in self-representation,
and (2) offer the defendant the opportunity to consult with a lawvyer. Trid courts are required to
subgtantidly comply with the requirements set forth in Anderson and MCR 6.005(D). People v
Adkins (After Remand), 452 Mich 702, 726; 551 NW2d 108 (1996).



In the present case, defendant was represented by counsel from the start of trid through the
tesimony of the last witness. Defendant then told the court that he wished to present his own closing
argument.

After carefully reviewing the record, we conclude thet the trid court did not err in dlowing
defendant to present his own closing argument. Defendant clearly and unequivocdly stated his desire to
represent himsdlf. The trid court discussed the hazards of sdf-representation and warned defendant
that the closng argument would have to be based on the evidence presented at trid. The trid court
required defense counsel to serve as standby counsd. The fact that the trid court did not specificaly
address the charged offenses and the range of possible punishment is not enough to defeat a finding of
substantial compliance with the waiver procedures. Seeid. at 731.

Defendant dso clams that it was error for the trid court to fail to have him reevauated when he
made his request for sdf-representation. At the least, defendant maintains, statements made by
defendant during his closing argument should have raised a bona fide concern regarding his competency.
A crimind defendant is presumed competent to stand trid absent a showing that he is incapable of
undergtanding the nature and object of the proceedings againgt him or of assging his defense in a
rationd manner. People v Harris, 185 Mich App 100, 102; 460 NW2d 239 (1990). The
determination of a defendant’s competence is within the tria court’s discretion; however, the trid court
has the duty of raising the issue of incompetence where facts are brought to its attention which raise a
bona fide doubt as to the defendant’ s competence. 1d.

Here, defense counsd formally requested a competency evauation after the tria court granted
defendant’ s request to present his own closing argument. The trid court denied the request because
defendant had been examined as recently as five or 9x weeks before trid, none of the experts had
found defendant to be mentally incompetent, it had seen nothing during the course of trid that raised a
concern regarding defendant’s competency, and it believed that defendant was using the issue of his
competency for tactical purposes. We find no abuse of discretion. None of the experts testified that
defendant was mentaly incompetent.  With regard to the trid court’s conclusion that defendant was
feigning mentd illness, even Dr. Johnson, the expert whose testimorny was most favorable to defendarnt,
conceded that it was possible that he was faking. Moreover, the trid court had the opportunity to
observe defendant during three days of trid and saw nothing that caused it to doubt defendant’s
competency. On thisrecord, we find no error requiring reversd.

Defendant next asserts that he was denied the effective assstance of counsd & trid. A
defendant that claims that he has been denied the effective assstance of counsd must establish that
(2) the performance of his counsel was below an objective standard of reasonableness under prevailing
professona norms and (2) a reasonable probability exigts that, in the absence of counsd’s
unprofessiond errors, the outcome of the proceedings would have been different. People v Pickens,
446 Mich 298, 302-303; 521 Nw2d 797 (1994). A defendant must overcome a strong presumption
that the assstance of his counsd was sound trid strategy. People v Sanaway, 446 Mich 643, 687,
521 NW2d 557 (1994).



Defendant first argues that histria counsel was ineffective for failing to have defendant examined
to determine whether defendant was competent to waive the insanity defense. Defendant relies on Dr.
Johnson's testimony &t the Ginther! hearing, where she stated that it “would have been hdlpful” if
defendant had been evauated to determine whether defendant was competent to waive the insanity
defense.

We conclude that defendant has not demongtrated that histria counsd was ineffective. Counsdl
tetified that he consdered diminished capacity to be a viable defense. While Dr. Johnson stated that it
would have been useful if defendant had been examined in order to assess his motivetion for refusing the
insanity defense and choosing to present his own closing argument, she testified that she had believed
diminished capacity to be the more appropriate defense.  Furthermore, the other two experts who
testified concluded that defendant had the ability to form specific intent at the time of the incident. On
this record, we @nnot find that defense counsd’s failure to have defendant evauated to determine
whether he was competent to waive the insanity defense was beow an objective standard of
reasonableness under prevailing professona norms. See Pickens, supra. Thefact that the diminished
capacity defense did not work does not establish ineffective assstance of counsd. See People v
Sewart (On Remand), 219 Mich App 38, 42; 555 NW2d 715 (1996). Moreover, considering the
testimony of al three experts, we cannot say thet the presentation of an insanity defense would have
resulted in adifferent outcome at trid. See Pickens, supra.

Defendant dso maintains that counsd was ineffective for falling to investigate witnesses who
could have testified as to defendant’s physical condition immediately preceding the incident. However,
the failure to interview witnesses does not congtitute inadequate preparation unless the fallure resulted in
counsdl’ signorance of vauable evidence which would have substantialy benefited the accused. People
v Caballero, 184 Mich App 636, 642; 459 NW2d 80 (1990). Defendant has not established that
counsd’sfalure to interview the staffs at Detroit Recelving Hospita and Harper Hospita or the security
guards defendant reported encountering led to ignorance of vauable evidence that would have
subgtantidly benefited defendant. Defendant merely speculates that the former witnesses could have
testified as to how defendant’s physical condition affected his psychologica problems, and the latter
witnesses could have tedtified that defendant was not under the influence of acohol or controlled
substances.  Accordingly, defendant has not established that he was prgjudiced by counsd’s dleged
deficiency. See Pickens, supra.

Defendant next raises several issues regarding the presentence report.  Firet, defendant
complains, with judtification, that the trid court did not respond to his chalenge to the characterization of
his conduct as assaultive. Furthermore, when defendant raised the issue again at the posttrid hearing,
the triad court erroneoudy stated that defendant had waived the issue by failing to object at sentencing.

A defendant has a due process right to the use of accurate information at sentencing. People v
Danids, 192 Mich App 658, 675; 482 NW2d 176 (1992). In generd, when a trid court fails to
resolve a challenge to the information contained in the presentence report, the case is remanded to the
trid court for clarification whether the disputed information played arolein its sentencing decison. If it
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did, the defendant is resentenced and the tria court must resolve the challenge. If it is determined that
the disputed matter played no part in the sentencing decison, defendant’s sentence is affirmed and the
trid court need only strike the disputed matter from the presentence report. People v Landis, 197
Mich App 217, 219; 494 NW2d 865 (1992). However, where the asserted inaccuracies would have
no determinative effect upon the sentence, the failure of a court to respond may be considered harmless
error. Daniels, supra.

In the present case, we find that the trid court’s failure to respond was harmless because the
presentence report’'s characterization of defendant’s conduct is not inaccurate.  The undisputed
evidence presented a trid established that defendant struck Foster with the van, knocking him to the
ground and injuring him. This dearly qudifies as an assault. See People v Reeves, 458 Mich 236,
244, 580 NW2d 433 (1998); People v Grant, 211 Mich App 200, 202; 535 NwW2d 581 (1995).
The fact that defendant was acquitted of the felonious assault charge is not dispostive; where there is
record support that a grester offense has been committed by a defendant, it may condtitute an
aggravating factor to be considered by the court at sentencing. People v Shavers, 448 Mich 389, 393;
531 NW2d 165 (1995).

Defendant aso argues that he is entitled to a new presentence report because the tria court
drew aline through incorrect information and wrote in the correct information. Defendant contends that
this action was inadequate and heis entitled to have a new report, without the incorrect information, sent
to the Department of Corrections. MCL 771.14(5); MSA 28.1144(5) provides that if the court finds
on the record that the chalenged information is inaccurate, “the presentence investigation report shal be
amended, and the inaccurate ... information shal be dricken accordingly before the report is
transmitted to the department of corrections.” There does not gppear to be any law regarding what
congtitutes adequately “striking” erroneous information from the presentence report.

Because defendant failed to provide this Court with a copy of the amended presentence
investigation report containing the complained-of change, we conclude that defendant has waived this
issue. See MCR 7.212(C)(6); cf. People v Rodriguez, 212 Mich App 351, 355; 538 Nw2d 42
(1995). In any case, defendant has cited no authority for the propostion that an entirdly new
presentence report must be submitted to the Department of Corrections, rather than an amended
presentence report with the errors clearly corrected. Given that Random House Webster's College
Dictionary defines “dtrike” in part as “to cancd; cross out,” the tria court’s action of crossing out the
incorrect conviction and writing in the actud conviction comported with MCL 771.14(5); MSA
28.1144(5).
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Finaly, defendant argues that he is entitled to a new trid because of prosecutorial misconduct
during the prosecutor’s rebuttal to defendant’s cloang argument.  When reviewing instances of aleged
prosecutorial misconduct, this Court must examine the pertinent portion of the record and evauate the
prosecutor’s remarks in context. The test of prosecutorial misconduct is whether the defendant was
denied a far and impartid trid. People v Green, 228 Mich App 684, 692-693; 580 NW2d 444
(1998).



We agree that the prosecutor’s statement that defendant had “conned” to get his Socid
Security disability benefits was neither based on the evidence nor on a logicd inference from the
evidence. See People v Bahoda, 448 Mich 261, 282; 531 NW2d 659 (1995). The fact that
defendant went to see a doctor for the purpose of getting disability benefits does not establish that he
was faking his disability. Nevertheless, defendant was not denied afair and impartid trid by thissngle,
isolated remark. Defense counsd’s objection was sustained, and the tria court ingtructed the jury to
disregard the comment. Thetrid court’ s action was sufficient to cure the error.

Affirmed.

/s Mark J. Cavanagh
/9 Dondd E. Holbrook, Jr.
/9 William C. Whitbeck

! People v Ginther, 390 Mich 436, 443; 212 NW2d 922 (1973).



